§300.195

(2) Requests further information
from the SEA, LEA, other public agen-
cy, representatives of private schools
or Department officials.

(Authority: 20 U.S.C. 1412(f)(3))

§300.195

(a) The designee who conducts the
show cause hearing—

(1) Within 120 days after the record of
a show cause hearing is closed, issues a
written decision that includes a state-
ment of findings; and

(2) Submits a copy of the decision to
the Secretary and sends a copy to each
party by certified mail with return re-
ceipt requested.

(b) Each party may submit comments
and recommendations on the designee’s
decision to the Secretary within 30
days of the date the party receives the
designee’s decision.

(c) The Secretary adopts, reverses, or
modifies the designee’s decision and
notifies all parties to the show cause
hearing of the Secretary’s final action.
That notice is sent by certified mail
with return receipt requested.

Decision.

(Authority: 20 U.S.C. 1412(f)(3))

§300.196 Filing requirements.

(@) Any written submission under
§300.194 must be filed by hand-delivery,
by mail, or by facsimile transmission.
The Secretary discourages the use of
facsimile transmission for documents
longer than five pages.

(b) The filing date under paragraph
(a) of this section is the date the docu-
ment is—

(1) Hand-delivered;

(2) Mailed; or

(3) Sent by facsimile transmission.

(c) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary or the
hearing officer, as applicable, may re-
quire the filing of a follow-up hard
copy by hand-delivery or by mail with-
in a reasonable period of time.

(e) If agreed upon by the parties,
service of a document may be made
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upon the other party by facsimile
transmission.

(f) A party must show a proof of
mailing to establish the filing date
under paragraph (b)(2) of this section
as provided in 34 CFR 75.102(d).

(Authority: 20 U.S.C. 1412(f)(3))

§300.197 Judicial review.

If dissatisfied with the Secretary’s
final action, the SEA may, within 60
days after notice of that action, file a
petition for review with the United
States Court of Appeals for the circuit
in which the State is located. The pro-
cedures for judicial review are de-
scribed in section 612(f)(3) (B) through
(D) of the Act.

(Authority: 20 U.S.C. 1412(f)(3)(B)-(D))

§300.198

The Secretary continues a by-pass
until the Secretary determines that
the SEA, LEA or other public agency
will meet the requirements for pro-
viding services to private school chil-
dren.

(Authority: 20 U.S.C. 1412(f)(2)(C))

Continuation of a by-pass.

STATE ADMINISTRATION

§300.199 State administration.

(a) Rulemaking. Each State that re-
ceives funds under Part B of the Act
must—

(1) Ensure that any State rules, regu-
lations, and policies relating to this
part conform to the purposes of this
part;

(2) ldentify in writing to LEAs lo-
cated in the State and the Secretary
any such rule, regulation, or policy as
a State-imposed requirement that is
not required by Part B of the Act and
Federal regulations; and

(3) Minimize the number of rules, reg-
ulations, and policies to which the
LEAs and schools located in the State
are subject under Part B of the Act.

(b) Support and facilitation. State
rules, regulations, and policies under
Part B of the Act must support and fa-
cilitate LEA and school-level system
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improvement designed to enable chil-
dren with disabilities to meet the chal-
lenging State student academic
achievement standards.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1407)

Subpart C—Local Educational
Agency Eligibility

§300.200 Condition of assistance.

An LEA is eligible for assistance
under Part B of the Act for a fiscal
year if the agency submits a plan that
provides assurances to the SEA that
the LEA meets each of the conditions
in §8300.201 through 300.213.

(Authority: 20 U.S.C. 1413(a))

§300.201 Consistency with State poli-
cies.

The LEA, in providing for the edu-
cation of children with disabilities
within its jurisdiction, must have in ef-
fect policies, procedures, and programs
that are consistent with the State poli-
cies and procedures established under
§§300.101 through 300.163, and §§300.165
through 300.174.

(Approved by the Office of Management and
Budget under control number 1820-0600)

(Authority: 20 U.S.C. 1413(a)(1))

§300.202

(a) General. Amounts provided to the
LEA under Part B of the Act—

(1) Must be expended in accordance
with the applicable provisions of this
part;

(2) Must be used only to pay the ex-
cess costs of providing special edu-
cation and related services to children
with disabilities, consistent with para-
graph (b) of this section; and

(3) Must be used to supplement State,
local, and other Federal funds and not
to supplant those funds.

(b) Excess cost requirement—(1) Gen-
eral. (i) The excess cost requirement
prevents an LEA from using funds pro-
vided under Part B of the Act to pay
for all of the costs directly attributable
to the education of a child with a dis-
ability, subject to paragraph (b)(1)(ii)
of this section.

Use of amounts.
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§300.203

(ii) The excess cost requirement does
not prevent an LEA from using Part B
funds to pay for all of the costs di-
rectly attributable to the education of
a child with a disability in any of the
ages 3, 4, 5, 18, 19, 20, or 21, if no local
or State funds are available for non-
disabled children of these ages. How-
ever, the LEA must comply with the
nonsupplanting and other requirements
of this part in providing the education
and services for these children.

(2)(i) An LEA meets the excess cost
requirement if it has spent at least a
minimum average amount for the edu-
cation of its children with disabilities
before funds under Part B of the Act
are used.

(i) The amount described in para-
graph (b)(2)(i) of this section is deter-
mined in accordance with the defini-
tion of excess costs in §300.16. That
amount may not include capital outlay
or debt service.

(3) If two or more LEAs jointly estab-
lish eligibility in accordance with
§300.223, the minimum average amount
is the average of the combined min-
imum average amounts determined in
accordance with the definition of ex-
cess costs in §300.16 in those agencies
for elementary or secondary school
students, as the case may be.

(Approved by the Office of Management and
Budget under control number 1820-0600)

(Authority: 20 U.S.C. 1413(a)(2)(A))

§300.203 Maintenance of effort.

(a) General. Except as provided in
§§300.204 and 300.205, funds provided to
an LEA under Part B of the Act must
not be used to reduce the level of ex-
penditures for the education of chil-
dren with disabilities made by the LEA
from local funds below the level of
those expenditures for the preceding
fiscal year.

(b) Standard. (1) Except as provided in
paragraph (b)(2) of this section, the
SEA must determine that an LEA com-
plies with paragraph (a) of this section
for purposes of establishing the LEA’s
eligibility for an award for a fiscal year
if the LEA budgets, for the education
of children with disabilities, at least
the same total or per capita amount
from either of the following sources as
the LEA spent for that purpose from



